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classes of accidents out of the terms of a policy of insurance that insures 
expressly against accidents only, covers nothing but what is intentionally and 
consciously brought about by the insured, and, therefore, consequently that is 
not an accident." Pref. Ace. Ins. Co. v. Robinson, 45 Fla. 525, 534, 33 So. 
1005. Upon the proposition summarized 1 in the Florida case there is a decided 
conflict. Fidelity & Cas. Co. v. Waterman, 161 111. 632, 44 N. E. 283, 32 L. R. 
A. 654, gives the view that such exceptions refer to voluntary or intelligent 
acts. See also : Ins. Co. v. Dunlap, 160 111. 642, 43 N. E. 765, 52 Am. St. Rep. 
355; Menneiley v. Ins. Corporation, 148 N. Y. 596, 43 N. E. 54, 31 L. R. A. 
686. Contra: Richardson v. Travellers' Ins. Co., 46 Fed. 843 ; Early v. Stan- 
dard Co., 113 Mich. 58, 67 Am. St. Rep. 445. The principal case, however, 
can be kept clear of this tangle. Upon close examination the "special 
indemnities" clause does not seem to be uncertain or ambiguous. The shoot- 
ing referred to plainly means shooting in the ordinary sense, and the terms 
of an accident policy should be understood in their plain, ordinary, and 
popular sense. U. S. Mutual Ace. Ass'n. v. Newman, 84 Va. 52, 3 S. E- 805. 

Insurance — Fire — Oral Contract — Statute of Frauds. — Appellee owned 
property known as the "Wilson property," on which she had $1,000.00 insur- 
ance in the appellant company, good from September 20th, 1904, to September 
20th, 1907. In October, 1904, she traded this property for the "Gant prop- 
erty," and sought to have the policy on the former transferred to cover the 
latter. The agent refused to do this, but agreed to issue a policy on the 
Gant property for the unearned portion of the premium on the Wilson resi- 
dence. In 1905 the Gant house was destroyed by fire. It then appeared that 
the agent had transferred the Wilson policy to one Tapscott, to whom the 
property had been traded. The evidence of Tapscott and appellee's two sons 
showed conclusively that thi9 had not been contemplated by the parties. 
Held, there was an oral contract here and appellee is entitled to recover. 
American Central Ins. Co. v. Leake (1907), — Ct. App. Ky. — , 104 S. W. 
Rep. 373- 

Oral contracts of insurance are very infrequent, and the case is of interest 
as showing how they may possibly arise. Although the rule is otherwise at 
the present time, the validity of the oral contract has been questioned in 
early decisions: Lindauer v. Delaware Mut. Ins. Co. (1853), T 3 Ark. 461; 
Spitzer v. St. Marks Ins. Co. (1855), 13 N. Y. Super. Ct. 6; and even declared 
against: Cockerill v. Cincinnati Mut. Ins. Co. (1847), 16 Ohio 148; Bell v. 
Western Marine & Fire Ins. Co. (1866), 5 Rob. (La.) 423, 39 Am. Dec. 542; 
Platho v. Ins. Co., 38 Mo. 248. But it is now well settled that at the common 
law the contract was not required to be in writing. Sanborn v. Firemen's 
Ins. Co. (i860), 16 Gray (Mass.) 448, 77 Am. Dec. 419; Northwestern Iron 
Co. v. Aetna Ins. Co. (1868), 23 Wis. 160, 99 Am. Dec. 145; Walker v. 
Metropolitan Ins. Co. (1868), 56 Me. 371. "Except where prevented by the 
operation of the statute of frauds, or some other equivalent prohibition, a 
policy of insurance may be made or changed by parol." Westchester Fire Ins. 
Co. v. Earle (1876), 33 Mich. 143, 153. The early doctrine has been over- 
ruled in some of the states which held it. In Ohio, Amazon Ins. Co. v. 
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Wall (1877), 31 Ohio St. 628, 27 Am. Rep. 533, states that the doctrine of 
Cockerill v. Ins. Co. (supra), is virtually overruled by Dayton Ins. Co. v. 
Kelly (1873), 24 Ohio St. 345, 15 Am. Rep. 612; see also, Newark Machine 
Co. v. Kenton Ins. Co., 50 Ohio St. 549, 35 H. E. 1060, and 22 L. R. A. 768, 
which contains a note reviewing the various phases of the question down to 
1893. In Missouri the early doctrine is modified by Henning v. U. S. Ins. 
Co., 47 Mo. 425, 4 Am. Rep. 332, and the latter fully supported by Lingen- 
felter v. Phoenix Ins. Co. (1885), 19 Mo. App. 252, and Duff v. F. Ass'n of 
Philadelphia (1894), 56 Mo. App. 355. The United States Supreme Court in 
Relief Fire Ins. Co. v. Shaw, 94 U. S. 574, held that in the absence of statute 
or other positive regulation, a contract of insurance can be made by parol. 
For an extensive list of cases in point see Cooley's Briefs on Ins., Vol. I, 
p. 397. That the contract in the principal case is not within the statute of 
frauds is clear. Its complete performance depended upon a contingency 
which might have happened within a year. Nester v. Diamond Match Co., 
143 Fed. 72; Warner v. T. & P. Ry. Co., 164 U. S. 418; Springfield F. & M. 
Ins. Co. v. De larnett, m Ala. 248, 19 So. 995 ; Firemen's Fund Ins. Co. v. 
Norwood, 69 Fed. 71. 

Judgment — Conviction of Crime — Conclusiveness in Prosecution for 
Perjury. — Defendant, when on trial for poisoning certain colts, had testified 
that he did not poison them; but he was convicted nevertheless, and the 
conviction was sustained on appeal. (See State v. Sargood, 77 Vt. 80, 58 Atl. 
Rep. 971.) Subsequently the present prosecution was begun against him on 
an indictment for perjury, alleged to have been committed in his testimony 
on the former trial. The lower court held that the record of conviction in 
the previous case was conclusive evidence that the defendant did poison the 
colts. Held, that a conviction of an offense is not res adjudicata in a subse- 
quent prosecution for perjury in testifying that the offense was not committed. 
State v. Sargood (1907), — Vt. — , 68 Atl. Rep. 49. 

The principles which apply to judgments in criminal cases are, in general, 
identical, so far as the question of estoppel is involved, with the principles 
recognized in civil cases. Thus a determination of an issue of fact in a 
criminal case is conclusive thereof in a subsequent criminal proceeding 
between the same parties. Freeman, Judgments (2nd ed.), §319; 24 Am. & 
Eng. Ency. Law (2nd ed.), 831; Mitchell v. State, 140 Ala. 118, 37 So. 76, 
103 Am. St. Rep. 17; State v. Meek, 112 la. 338, 84 N. W. 3, 84 Am. St. Rep. 
342, 51 L. R. A. 414. As a logical result of this rule, it has been held that a 
prior acquittal of an offense is a conclusive adjudication in the respondent's 
favor upon a subsequent trial for perjury committed in swearing to his 
innocence. United States v. Butler, 38 Fed. 498; Petit v. Commonwealth, 22 
Ky. Law Rep. 262, 57 S. W. 14; Cooper v. Commonwealth, 106 Ky. 909, 51 
S. W. 789, 52 S. W. 524, 90 Am. St. Rep. 275, 45 L. R. A. 216, though in this 
case a very able dissenting opinion was rendered by Justice Hobson. Of 
course a prior conviction would stand upon the same footing. It cannot be 
said, however, that the rule is absolute; but it would seem to apply unless 
the measure of proof required in the adjudged case was as great as that 



